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COMES NOW the Division of Oil, Gas and Mining (the "Division") and offers its

response to the PROFFER OF WATER USERS PER REQUEST OF THE BOARD filed

Decemb er 24, 1997 by Castle Valley Special Service District ("Castle Valley''), North Emery

Water Users Association ('NEWUA') and Huntington-Cleveland Irrigation Company

('Huntington Cleveland") (collectively, "Water Users").

The Board of Oil, Gas and Mining ("Board") requested that the Water Users provide the

Board with evidence that fell into two categories. First, evidence which was excluded from the

Tank Seam hearing by restrictions imposed by the Board. The second category of evidence is

evidence which demonstrated that the continued mining or another event at the site had the

capability to invalidate the determination that no hydrological connection existed between the

mine and the Water [Jsers' springs. After looking at the proffered evidence, the Division believes

a number of issues, including hydrological connection of the mine with Water IJsers' springs,

were fully and fairly litigated at the Tank Seam hearing and no evidence has been presented to



suggest that mining or another event at the site has invalidated that determination.

To avoid needless duplication, the Division incorporates by reference all previous

arguments made to the Board on this issue.

ARGUMENT

I. THE WATER USERS HAVE FAILED TO SHOW THAT THE
BOARD' S INITIAL RESTRICTIONS MATERIALLY ALTERED
THEIR PRESENTATION

The Water Users' proffer does not demonstrate that the Board's initial restrictions

substantially altered their presentation. Any analysis of the Board's restrictions must first consider

that the Board attempted to correct any limitation imposed upon the Water Users. After

considering the Water Users repeated argument that the Tank Seam revision hearing had to

consider the existing impact of the Blind Canyon Seam operation, Board Chairman Dave Lauriski

stated, "All right. We'll go back on the record. We're going to go ahead and let you proceed,

and we've noted your comments relative to what this Board should be considering, and it will

consider all the evidence when we recess to consider this case. So, if you want to go ahead

Mr. Smith, you may proceed." Transcript Tank Seam hearing at335 (hereinafter T. atJ. Thus,

the Water Users had the chance to correct any deficiencies caused by the initial restrictions. Their

failure to correct any alleged deficiencies at the hearing must cut against their argument that the

Tank Seam hearing was unfair.

Another global reason for finding that the Water Users were not unfairly restricted in their

presentation is that the transcript is devoid of any incident of the Water Users offering evidence
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which is disallowed. Consequently, the transcript demonstrates that the Water Users both failed

to offer any new evidence when presented the opportunity by Chairman Lauriski or establish for

the record how they were being restricted. Moreover, the Division believes that an examination

of the transcript demonstrates that the Water Users were not prevented from presenting their

entire case in any meaningful way. The Water Users' proffer does not demonstrate that the

hearing was unfair.

The first example of evidence restricted by the Board cited in the Water Llsers' proffer is

an incorrect assertion. They claim that evidence of groundwater flow elevations for the

Blackhawk Formation/Spring Canyon Sandstone aquifer was excluded. The Water lJsers state,

"[t]his would have established that Co-op has been intercepting the groundwater table as mining

continues northward". Proffer at 3 (E)GIIBIT A). However, the Water (Jsers' expert S. Bryce

Montgomery testified, "[aJnd at the discharge point where the springs are, the potentiometric

surface is very low, and the formation directly above it is not saturated. But as you get back

northward into the mountain range, the Gentry Mountain Range to the north, THEN you have a

thicker saturated section, and that section actually reaches up into the Blackhawk Formation

which contains the coal beds. So when they mine the coal they intercept the groundwater." T. at

106. Moreover, the transcript contains numerous other examples on this subject. E.g. T. at l2l,

128, 157 . Contrary to their assertion, the Water Users were allowed to present evidence on this

matter and, thus, the matter was fully and fairly litigated.

The Water Users' second attempt to demonstrate that evidence was restricted was to

allege that geochemical, radiometric and stable isotope evidence was not submitted. Co-op
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clearly offered such evidence in the hearing.. E.g. T. at 247,287-88. Interestingly, the Water

Users tried to support their theory by attempting to use that evidence. See T. at 247 . Logically,

if the Board allowed Co-op to use such evidence, the Water Users would have been allowed to

present such evidence. Thus, the Water (Jsers' claim that they refrained from presenting such

evidence by the Board's restrictions lacks credibility. Nothing in the transcript supports such an

assertion.

The Water lJsers' third example is so vague that a proper response is difficult. They state,

"[e]vidence that mining in the area has in the past dewatered a groundwater system and has

caused lower spring discharge within one year following mining." Proffer at 4. It does not

explain by whom, define the area, or name the spring. The evidence may be inadmissible as

irrelevant or if not probative of what is occurring at Big Bear Spring and Birch Spring if the

spring mentioned by the Water Users is not Big Bear Spring or Birch Spring. If the spring is Big

Bear Spring or Birch Spring, then the evidence has already been considered by the Board at the

hearing.

The fourth example of evidence cited by the Water Users was clearly discussed at the

hearing. For example, the amount of water intercepted by Co-op was discussed in the transcript

in detail from pages 183-86. T. at 183-86. The Water Users were conducting the cross-

examination. Nowhere in the transcript were the Water Users denied the right to call rebuttal

witnesses. Thus, the Water Users should not claim they were denied the right to present evidence

on the matter.
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The Water lJsers' fifth example of evidence restricted by the Board is clear$ incorrect.

The Water Users rely heavily on a May 17, 1991 letter to claim the Board restricted their

evidence. However, the Water Users are inconsistent in their pleading. The Water Users treat

the letter as new evidence on page l5 oftheir pleading stating, "[t]hough not disclosed to the

Board nor the Water Users at the Tank Seam hearing, Mr. Tom Munson, senior reclamation

hydrologist for the Division, had previously recognizedthat Co-op's actions had a potential effect

on Big Bear Spring." Munson Memorandum to Pamela Grubaugh-Litig, dated May 17, 1991."

Water lJsers' Proffer at 15. The Water Users are clearly implying that the Division successfully

hid evidence from the Water Users. The Division will deal with the falsity of that accusation

when it addresses the use of the letter as new evidence. However, it is quite clear that the

Board's restrictions did not prevent evidence from being admitted that the Water Users claim they

did not know about. The fact that the Water Users attempt to submit the letter as new evidence

should preclude it from being used as evidence that was excluded by the Board's restrictions.

The fifth example is evidence conce.ning McCadden Hollow, Tie Fork Canyon, Gentry

Hollow and Wild Cattle Hollow. The Water Users' expert testified about the Tie Fork Canyon.

Interestingly, he stated that another mine had impacted the Water lJsers' spring in the Tie Fork

Canyon and the spring had to be closed. T. at 75-76. Subsequently, the other mine helped the

Water Users develop a new spring in the area. Thus, it does not seem very pertinent to the issue

of a hydrological connection between the mine and Big Bear and Blind Canyon. Moreover,

nothing in the transcript seems to indicate that either the Division or Co-op tried to limit

testimony about Tie Fork. Thus, the Water Users appear to have been free to expand their
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testimony on the subject. Similarly, to the degree that surface flow measurements about

McCadden Hollow, Gentry Hollow, and Wild Cattle Hollow demonstrate that Gentry "Ridge

is the source of the water ensountered by the mine", the Water Users appear to have had an

opportunity to use such evidence in rebuttal if they had chosen to do so. At the hearing, Co-op

presented evidence that the three aquifers for the mine area are recharged in an area other than

Gentry Ridge. The logical time for the Water Users to present evidence on the issue would be in

rebuttal. The Division would agree that if the Board, after hearing evidence from Co-op about

the point of rechtrgo, had prevented the Water Users from presenting such evidence, the hearing

would have been unfair. However, nothing in the transcript suggests this occurred.

Similarly, compared to the third example the seventh example is very vague and thus

difficult to analyze. However, the transcript of the first Board hearing is replete with testimony

about fractures that in the Water {Jsers' opinion would allow a connection between the mine and

the springs. For example, the Water lJsers' expert, S. Bryce Montgoffie{I, testified as follows:

Now, there are conditions here that make this groundwater not only able to flow laterally
through the previous sandstone beds, but it can also be transmitted vertically down
through the strata, and it's due to extensive faulting that's occurred in this area. These
are tensional faults, formed by tensional forces pulling apart the rock formation and
allowing cracks or joints to be formed, and where there's actually been movement or
displacement along the joints, that's a fault. You have openings that are developed
vertically. These are near vertical faults that trend north and south. The Big Bear Spring
and the Birch Spring, along with the Co-op mine, are located directly between two very
prominent faults, as I show here on this sketch.

T. at 107.

Thus, the Water Users did raise this issue at the previous hearing. The transcript record is

devoid of any attempt to limit the testimony on this issue. Thus, the matter was fully and fairly

litigated.
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THE WATER USERS HAVE NOT PRESENTED AI\-Y NEW
EVIDENCE THAT WOULD JUSTIF"T A REFUSAL TO APPLY
COLLATERAL ESTOPPEL

The Doctrine of Collateral Evidence protects even incorrect decisions. "[]t is true that all

preclusion doctrines rest on a determination that it is better to run the risk of perpetuating a

wrong decision than to incur the multiple costs of repeated litigation." l8 CnenrEs A. WTG}IT

Et. al. S 4424 at239. Thus, to defeat the application of collateral estoppel the Water Users must

proffer evidence that demonstrates that the controlling facts have changed. Evidence that just

tends to show the initial decision was incorrect ordinarily cannot defeat collateral estoppel. Thus,

the Water Users needed to proffer evidence that showed that either the continued mining of the

site or some external event had changed the hydro geology of the permit area. This the Water

Users have failed to do.

Included in the Water Users new evidence list is evidence that Co-op pumped water into

its old workings. The Water Users allege that the Division withheld this information from the

Water Users. This charge is patently false. This letter has been a public document available for

inspection since its creation. The fact that the Water Users failed to inspect the Division's files

before the last hearing does not make this letter new evidence for collateral estoppel purposes.

"Failure to adduce evidence available equally at the first trial as at the second is not likely to

create a new issue." Wright, supra $ 4417 at 164.

Moreover, it is clear from an examination of the hearing transcript that the Water Users

were well aware of the pumping of water into the old workings. Testimony by Water lJsers'

witness Darrel Leamaster clearly shows that Water Users were made aware of the pumping and in

II.
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fact had been informed by the Division of that fact. Mr Leamaster stated, "[a]nd what we

eventually found out was that Co-op mine was discharging mine water back into the old workings

of the old mine." T. at 89. Additionally, the transcript contains this following exchange between

Tom Mitchell, the Division's Attorney and Mr Leamaster about the pumping of water into the old

works and the subsequent build-up of ice. Question from Tom Mitchell: "But you don't have

anything you can point to of our own personal knowledge of that time other than what you may

have learned from your expert; is that a fair statement?" Answer from Mr. Leamaster: "Yes.

Although we have been also given some information from DOGM, not directly from the mining

company, but from DOGM that also--" Question from Tom Mitchell: From the records filed

with DOGM as a requirement of their permit? Answer from Mr. Leamaster: " That also

indicated there was a problem." T. at 95. Clearly, the Division did not attempt to hide evidence

from the Water Users.

The Division refuses to rebut the remaining proffer of evidenceparagraph by paragraph

because, the Division's response is the same for each item. Nothing in the proffer even suggests

that the hydro geology of the permit area has changed since the last hearing. The evidence is only

offered to demonstrate that the Board made an incorrect decision the first time. Even if this were

true, which the Division determined in the informal hearing is not the case, it would be legally

irrelevant. If the doctrine of collateral estoppel did not protect incorrect decisions, it would be

useless. Courts would always have to listen to the merits of the case before making a decision on

collateral estoppel, thereby depriving the proponent of collateral estoppel the benefits ofthe

doctrine. Once a court has listened to the merits of a case, it can make a decision without
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invoking collateral estoppel. This is precisely what occurred at the Division level, where after

hearing the merits of the case, the Division believed it was pointless to rule on collateral estoppel

when Co-op was entitled to a favorable decision based on the merits.

DIVISION'S RECOMMENDATION ON THE APPLICATION OF
COLLATERAL ESTOPPEL

CO-OP'S SUPPLEMENTAL MEMORANDUM ON ISSUES OF HEARTNG

EXAI\{INER AI{D COLLATERAL ESTOPPEL (hereinafter "CO-OP'S MEMO") filed

November 14, 1997 asked for collateral estoppel to apply to the following issues:

tl] Big Bear Spring is not hydrologically connected to Co-op's permit area.
I2l Birch Spring is not hydrologically connected to Co-op's permit area.
t3] As of the date of the Tank seam Order, neither the quantity nor the quality

of water at either spring was ever adversely impacted by mining at the Bear
Canyon mine.

t4] As of the date of the Tank seam Order, Co-op's mining operation was
designed to prevent material damage to the hydrologic balance outside the
permit area.

t5l As of the date of the Tank seam Order, Co-op's permit application is
complete and accurate, and in full compliance with all statutory and
regulatory requirements.

CO-OP'S MEMO at 5.

The Division finds that issues 1,2, 4, and 5 are fully supported by the Board's Order

("ORDER") dated the 13 of June 1995. (E)GIIBIT B) Paragraph one of the CONCLUSIONS

OF LAW section of the ORDER supports application of collateral estoppel to issue five.

Paragraph 52 of the FINDINGS OF FACT of the ORDER supports application of collateral

estoppel to issues one and two. Paragraph 53 of the FINDINGS OF FACT of the ORDER

supports application of collateral estoppel to issue four. The Division believes that issue three

identified in Co-op's pleading needs to be modified. While the findings in Paragraph 52 preclude

ffr.
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a finding of an adverse impact due to an underground connection between the springs and the

mine, it is possible that Co-op's pumping water into the old works could have caused surface

contamination. Since the practice had stopped by the time of the Tank Seam hearing and thus

was not relevant to whether the revision should be approved, the Board never ruled on that

possibility. Consequently, collateral estoppel would not be appropriate applied to that allegation.

If Co-op restricts the use of collateral estoppel to underground contamination, the Division would

support that use.

CONCLUSION

The proffer by the Water Users has not demonstrated that the Board restrictions

prevented a full and fair litigation of issues that Co-op claims should be precluded from further

litigation by the doctrine of collateral estoppel. Moreover, the Water Users have not proffered

any evidence why the earlier Board determinations would now be invalid.

Thus, the Division supports Co-op's attempt to apply collateral estoppel to the five issues

with the above discussed modification of issue four.

DATED this stx day of January, 1998.

sv -frfa*{ G 
'7xa*w

Daniel G. Moquin
Assistant Attorney General
1594 West North Temple, Suite 300
P.O. Box 140855
Salt Lake City, UT 841l4-0855
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CERTIFICATE OF SERVICE

I hereby certi8/ that I caused a true and correct copy of the foregoing RESPONSE OF
THE DIVISION OF OIL, GAS AND MINING TO WATER USERS' PROFFER OF
EVIDINCE or Docket No. 95-A25, Cause No. ACTI015/025 to be mailed, postage prepaid,
this tflh day of January, 1998, to the following:

Jeffrey W. Appel
W. Herbert McHarg
APPEL & WARLAUMONT, L.C.
1100 Boston Building
9 Exchange Place
Salt Lake City, Utah 84111
Attorneys for Castle Valley
Special Service District

F. Mark Hansen, Esq.
404 East 4500 South, Suite B-34
Salt Lake City, Utah 84107
Attorney for Co-op Mining Company

Daniel G. Moquin
Assistant Attorney General
L594 West North Temple, Suite 300
P.O. Box 140855
Salt hke City, UT 84114-0855
Attorney for the Division of Oil, Gas
and Mining
(Hand Delivered)

Wendell Owen
Co-Op Mining Company
P.O. Box 1245
Huntington, Utah 84528

J. Craig Smith
David B. Harfvigsen
MELSEN & SEMOR, P.C.
1100 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111
Attorneys for North Emery Water
Users Association and Huntington-
Cleveland Irrigation ComPanY

Carl E. Kingston, Esq.
3212 South State Street
Salt Lake City, Utah 84115
Attorney for Co-op Mining ComPanY

Patrick J. O'Hara
Assistant Attorney General
160 East 300 South, 5th Floor
P.O. Box 140857
salt l-ake city, uT 84114-0857
Attorney for the Board of Oil, Gas
and Mining
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EXHIBIT A



J E F F R B Y  W .  A P P E L  ( 3 5 3 0 )
W. HERBERT Mc}IARG (7573)
APPBL & WARLAUMONT, L.C.
1 1 0 0  B o s t o n  B u i l d i n g
9 Exchange Place
S a l t  L a k e  C i t y ,  U t a h  8 4 1 1 1
T e l e p h o n e :  ( 8 0 1 )  s g 2 - t z 1 z
At to rneyq  fo r  Cap t1e .  Va1 ley '  .  ,  ,  !
Spec ia l  Serv ice  D is t r i c t

J .  C R A T G  S M I T H  ( 4 1 4 3 )  i  :
D A V T D  B .  H A R T V T G S E N  ( 5 3 9 0 }  

I ' J I A (

SCOTT ELLSWORTH (7514)
N I E L S E N  &  S E N I O R ,  P . C .
1100  Eag le  Gate  Tower
5 0 East  Sout .h Temple
S a l t  L a k e  C i t y ,  U t a h  8 4 1 1 1
T e l e p h o n e :  ( B 0 L )  S g 2 - L 9 0 0
Attorneys for  Nor th Emery Water  Users Associat ion
and Hunt ington-Cleveland l r r igat . ion Company

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATT'R.jAL RESOIIREES

STATE OF UTAII

IN RE: S-YEAR PERMIT RENEWAL,
co- oP !{rNrNc coMPArvg,
BEAR EAI{TYON MINE,

EMERY COT'I{MY, U:IAII
Cause  No .  AcT /  015  /OZS

Doeket  No .  95 -  02 5

Cas t le  Va l ley  Spec ia l  Serv ice  D is t r i c t  (  "  Cas t le  Va11ey"  )  ,

North Emery Water Users Associat ion ( "NEWUA" ) and Huntington-

C l e v e l a n d  I r r i g a t i o n  C o m p a n y (  "  H u n t  i n g t o n -  C l e v e l a n d "  )

(co} Iec t ive1y,  "Water  Users"  )  ,  by  and through the i r  respeet ive

att.orneys , .f€f f rey W. Appel and W. HerberL McHarg of Appel &

War laumont ,  and J .  Cra ig  Smi th  o f  N ie lsen & Senior ,  r€spect fu l ly

submit ,  t ,h is Prof fer as requesLed by the Board of  OiI ,  Gas and

M in ing  ( "Boa rd ' , ) .

PROFFER OF WATER USERS
PER REQUEST OF THE BOARD

Per  the  reques t  o f  the  Board  th i s  Pro f fe r  addresses :  (1 )



in format ion that  the Water  Users would have presented dur ing the

Tank Seam hear i -ngs had Wat.er  Users known that  a determinat ion would

be reached on Ehe Bl ind Canyon Seam and had they not  been

s p e c i f i c a l l y  i n f o r m e d  i t  w o u l d  n o t .  b e  a t  i s s u e ;  a n d  ( 2 )  n e w

informat , ion and ev idence that .  must  be considered by the Board

spec i f  i ca1 Iy  concern i -ng  the  B l ind  Canyon  Seam.  I t  shou ld  be  no ted

tha t  the  ex is tence  o f  th i s  i n fo rmat ion  as  we l l  as  the  D iv i s ion  o f

o i I ,  Gas  and  Min ing  (  "D iv i s ion"  )  ru l i ng  be low a lso  p reven ts  Wate r

Users f rom being barred by col la tera l  est .oppel  .  Much of  th is

ev idence  was  addressed  a t  l eng th  in  Ob jec to r ' s  Jo in t  Pos t .  In fo rma l

Conference Memorandum and Closing Argument which is at. tached and

incorpora ted  here in .

In  a de novo rev iew s i tuat ion as is  s tat .u tor i ly  requi red here,

t he evidence must. be heard in t .he cont.ext of what i  s at issue and

now exis ts .  I t ,  is  i -mportanL that  Water  Users concerns be heard and

due  p rocess  requ i res  tha t  resu l t .

EVTDENCE TITAT WATERS USERS WOUI,D IIAVE
PRESE$NTED DTIRING THE TAI{K SEAI{ HEARINGS

Water  Users would have presented a very d i f ferent  case had

they known that  t .he Div is ion 's  ru l ing would inc lude f  ind ings and

conclus ions regard ing the Bl ind Canyon Seam. However,  because the

B o a r d ,  t h e  D i v i s i o n  a n d  C o - o p  s u c c e s s f u l l y  l i m i t e d  t h e  s c o p e  o f  t h e

hear ing to the impact .s  created by proposed min ing of  t .he Tank Seam,

the  Wate r  Users  were  p roh ib i ted  f rom presen t ing  a l l  ev idence

regard ing the hydro logic  ef fects  of  min ing in  the Bl ind Canyon

I .



seam '  A l  so '  pro j  ect  ions of  impact  s  down gradient  f  rom t .he Tank
seam min ing  e f fo r t s ,  the  pauc i t y  o f  i n fo rmat . ion  ava i lab le  f rom the
c o - o p  m o n i t o r i n g  w e l l s  a n d  t h e  i l l e g a l  a c t . i v i t i e s  o f  c o - o p  n o w
known were  no t  p resen te ' c -  o f  course ,  much  o f  the  in ju ry  tha t  wou ld
occur  by  wooden  app l i ca t ion  o f  Lhe  co l laLera l  esLoppe l  doc t r ine  i s
roo ted  in  t ' he  overa l l  ch i l l i ng  e f fec t  on  the  parL ic ipan ts
present 'a t '  ion of  Lhe case and examinat  ion of  wi tness,  as we1 l -  as
responses to quest ions f rom members of  the Board,  which are
d i f f i cu l t  t o  quanr i f y . I n  add i t i on ,  Lo  the  ex ten t  i L  may  be
reconstruct 'ed af t 'er  the fact , ,  the fol lowing evid.ent iary issues are
no ted :

1'  Evidence of ground.wat,er f low erevat ions for the Lower
Blackhawk Formation/spring canyon sandsLone aquifer and the
proj  ect 'ed intercept with t ,he f loor of  the Br ind canyon seam. The
groundwater surface was projected using informat ion from the co-op
Mine permit '  '  The intercept between the groundwater surface and the
Bl ind canyon seam is  prec ise ly  where water  is  cur rent ly  enter ing
t 'he mine '  1 This would have establ ished that co-op had been
int 'ercept ing the groundwater table as mining cont. inues nort ,hward,
and is import'ant because the f lows that ent.er the mine are
decreasing over t , ime as Lhe groundwat,er interface is art i f ic iar ly
dewatered by mining and t 'he groundwat er interf  ace decl-  ines berow
the f  l -oor of  the coal  seam- rn oLher words, t .he impact arread.y was

t  r t
permi t , t .ed.

shoul_d be noted th is
I t  now discharges an

ml-ne was v i r tua l ly  dry when f i rs t
average  o f  100  gpm o f  wa te r .



occurr ing and had occurred '  '  Fur thermore ,  the ev i -dence wourd have
shown tha t  m in ing  in te rcep ted  the  g roundwate r  f row to  the  sou th  and
tha t  those  f l -ows  dec l ined  o r  ceased  as  dewate r ing  o f  the
groundwater  system occurred fur ther  nor th,  and would have
demonstrated the ex i -s tence of  unrepor ted.  in-mine and out .  o f  mine
movement  s  of  in tercepted.  wat ,er  .

2  '  The geochemical  ,  rad. iomet , r i -c  and stabLe isotope d"ata
indicate Lhat '  severar-  f  r -ow systems ex is t  in  t .he area.  Evidence
woul-d have been presented to show that  d. ischarge associat  ed wi th
B i rch  sp r ing  i s  d i f fe ren t  than  mos t  o f  the  wa le r  en te r ing  the  B l ind
canyon seam and' dischargi-ng aL Big Bear spring.

3 ' Evid'ence that mining in the area has
dewatered a groundwat.er system and has caused
di-scharge within one year fol10wing mining.

4 '  rnformat ' ion on the dates co-op intercept,ed water f row in
t 'he mj-ne and the quant i ty of  f low. The co-op int .ercepted about 100
gaf  lons per  minute  in  the mj -ne j -n  August  o f  1989.  rn format ion the
co-op submi- t ted to  DOGM ver i f ies  Lh is  data  but  i t  has never  been
considered or acknowredged by DoGM. This f low of waLer has been
cont, inuous and has always been reported. at  over 90 gpm. Therefore,
the water is not a perched aguifer which drains over a per iod. of
severar monthsr Ets t 'he mi-ning operat, ion advances. r t  is an act ive
natural  system that was running to the spr ings unt i l -  they
intercepted i t  '  spr ing f low has never recovered. s ince August.  of
198 9 '  This is extremely import ,ant because i t  d isproves t ,he co-op

in t ,he past

l-ower spring



and DOGM theory that  the only  waler  encountered in  the mine is

perched  aqu i fe rs  tha t  d ry  up .  Ins tead  i t  i s  a  con t inuous  f l ow tha t .

has  never  d r ied  up  and  has  impac ted  the  f  l ow to  the  sp r ings .

5 .  Let . ter  f  rom DOGM concern ing Co-op '  s  unauthor ized and

i  l  legal  d ischarge of  water  in t .o  the abandoned mine work ing in  the

B1ind Canyon Seam. In the Tank Seam hear ings a great .  d .eal  o f  t ime

was spent  d iscussing the ic ic le  format ion above Big Bear  Spr ing and

the water  qual i ty  impact  on Big Bear  Spr ing-  We now know these

problems were caused by Co -op' s discharge of wat,er int,o t .he

abandoned mine workings on the south end of the mine. This has

been ver i f ied by an in ter  of f ice memo f rom DOGM dated May a7 ,  LggL.

I t  is  import .ant  to  note t .he date on DOGM' s  le t ter .  I t  knew about

t.his throughout t .he Tank Seam Hearing and fai led to come forward

wi th the in format ion.  This  water  impact .ed the water  qual i ty  of  B ig

Bear Spr ing and caused the ic ic le  format  ion.

6 .  Fur the rmore ,  ev idence  o f  add i t i ona l  su r face  f l ow

measurements in  McCadden Hol low,  T ie Fork Canyon,  Gentry  Hol1ow,

and Wi ld Cat t . le  Hol low would ind icate areas of  s t ream loss and

groundwater recharge to the strata underlying Gentry Ridge. In

addi t ion the ev idence would ha.re shown that .  prec ip i ta t ion fa l l ing

on Lhe Ridge is  t .he source of  the water  encountered by the mine.

It .  does not come from some unknown recharge area far upgradient as

s ta t .ed  by  Co-op .

7 -  F rac tu re  and  jo in t .  dens i t y  and  o r ien ta t ion  da ta  wou ld

have been presented dur ing the hear ing to ind icat .e the in t .ensely



f rac tu re  na tu re  o f  the  rock  fo rmat ions  in  CO-OP mine  permi t  a rea

which a l lows movement  of  water  to  t ,he spr ings .  .

II. NEW INFOR}1I,ATION AI{D DATA

As they  a re  by  law en t i t l ed  t .o  do  a t  the  t ime  o f  pe rmi t

renewa l ,  the  Wate r  Users  w i l l  p resen t  new ev idence  to  suppor t  the

Wate r  Users  pos i t i on  tha t  Co-Op '  s  m in ing  opera t . i ons  a re

hydro log ica l l y  connec ted  to  the  Spr ings ,  tha t  the  pHC is  f Iawed ,

inaccurate and based on out,dat ed. theories , and. that mining

act iv i t ies do not  comply wi th current  envi ronmenta l  prot ,ect ion

st 'andards.  The ev idence wi l l  inc l -ude,  but  wouLd not .  be l imi t ,ed.  Lo,

t .he f  o l lowing:

l- .  Evidence that t .he Gentry Mountain groundwat,er system is

in terconnected f  rom top to bot t .om. The Div is ion,  s  ,JuIy  20 ,  1-gg4

Technical  Analys is  and permi t  rev is ion approval  incorporated the

Cumulat ive Hydro logic  Impact  AssessmenL (  "CHIA" )  for  the Gentry

Mounta in Area.  seq Div is  j -on order  at  3  I I  z .  The cHrA f  ind ing

quo ted  in  the  D iv i s ion 's  o rder  imp l ied  tha t  the  m ine  and  Lhe

Spr ings are not  hydro logica l ly  connected. .  Id .  The Div is ion,  s

Order  ind icates no understanding of  or  inqui ry  in to the locat ion of

the recharge area for  the water  ar is ing in  the Water  User ,  s

spr ings -  Ev idence presented by the Water  Users,  inc luding ev id.ence

regard ing t .he f ractured nature of  the ent i re  system, wi l l  enable

the Board t .o  conclude that  there is  no d i f ference in  the recharge

locat ' ion for  t .he water  f rom Birch Spr ing,  Big Bear  Spr ing,  and the

mine a l l  are recharged f rom prec ip i ta t j -on fa l l ing on Gent , ry



Mounta in .  S ign i f  i can t l y ,  a t l  exper ts  who  tes t , i f  i ed  a t  t .he  in fo rma l

con fe rence  agreed  tha t  Gen t ry  Moun ta in  p rov ides  the  recharge  fo r

bo th  wa te r  i n  the  m ine  and  the  sp r ings .

2 .  A t  the  in fo rma l  con fe rence  ,  fo r  the  f i r s t  t ime  and  in

d i rect  contravent ion of  i ts  s t .a t .ements mad.e at  t .he t ime of  renewal

in  1990  -  1991 ,  Co-Op admi t ted  i t  pumped vas t  quan t , i t i es  o f  wa te r

in t 'ercept .ed at  the work ing face of  the mine in to a worked-out

por t ion  o f  the  m ine  and  e l -sewhere  dur ing  per iod .  f rom the  1989-1gg2 .

S e e  H T  I I I .  a t  2 5 ;  2 L 7  - 2 3 8 ;  2 5 0 ;  2 9 2 .  E v i d e n c e  d i s c l o s e d .  t o  t h e

Div is ion,  but  not  made publ ic  suppor t ,s  the long mainta ined.  posi t ion

of the Wat.er Users t.hat this pumping created. the anomalously high

flows and water qual icy problems experienced at Wat.er Users sources

dur ing t ,h is  per iod of  t . ime.  The import  o f  th is  admiss ion is  that

the  m ine  i s  hydro log ica l l y  connec ted  to  the  sp r ings .  ye t ,  Co-op

and the Div is ion wi thheld th is  in format . ion and t ,he Div is ion ignored.

both the admiss ion and the ev idence bel -ow.  This  ev idence would

a f f i rmat i ve ly  es t .ab l i sh  tha t .  wa te r  i ns ide  the  m ine  does  in  fac t

communicate wi th the spr ings of  the water  users.

3 -  Water  Users wi l - I  present  ev idence that  Co-Op's d.umping of

water  in to the o1d work ings contaminated.  Big Bear  Spr ing

demonstrat ing an interconnect ion. Much of  th is  ev idence was

presen ted  a t  the  in fo rma l  con fe rence  and  was  d iscussed  in  deLa i l  i n

t 'he Water User'  s ,Joint,  Post Inf ormal Conf erence Memorandum and

Clos ing Argument. ( See at.t .ached at pages g -LZ) . Despi t .e  th is

evidence , however, t ,he Division Order f  ound. t ,hat ' r  the pumping of



water  out  of  the mine in to a sur face dra inage above Bi rch Spr ing

,C.oes not  demonst . rate the hyd.ro logic  connect ion of  water  in  the mine

to Bj - rch Spr ing.  .  .  t '  D iv is ion Order  at  7  I l  18 .  The order  does

noL  address  impac ts  t .o  B ig  Fear  Spr inq  in  the  con tex t  o f  p r io r

events demonstrat ing in terconnect . ion,  nor  does i t  deal -  a t  a l l  wi th

the core issue of  communicat , ion and in terconnect . ion between mine

work ing and the Spr ings.

4  -  Wate r  Users  w i l l  p resen t  add i t i ona l  ev idence  es tab l i sh ing

Lhe communicat, ion wit,h and int.erconnect, ion between the mining

operations and t,he Springs . The evidence wil l  show the f ol lowing:

a. New and addit ional Geochemical and Radi-ometric

Sampling was conduct.ed at, springs and mine inf low locations in

accordance wit.h a Division Order. Several large volume

spr ings in  t .he v ic in i ty  of  Bear  Canyon were sampled for  major

ca t ions ,  an ions ,  L race  meta ls ,  and  rad iomet r i c  and  s tab le

iso topes .  The  l i s t  o f  sp r ings  inc ludes  B ig  Bear  sp r ing ,

L i t . t le  Bear  spr ing,  Bi rch spr ing,  Lower T ie Fork spr ing,  upper

Tie Fork Spr ing,  and t ,wo unnamed spr ings located nor th of  Bear

Canyon on Gent,ry Mount,ain. The sampling indicates t.krat most

of the wat.er in the groundwater system was modern t,o sl ightly

premodern water .  Carbon - i  4  dates of  B i rch Spr ing wat ,er  were

the o ldest  sampled in  the area and suggests that .  t .he Pleasant

Val ley Fau1t  may serve as a hydro logic  barr ier .

b .  M ine  in f low samp les  were  co l lec ted  by  the  Wate r

Users  and  by  Co-Op f  o r  ma j  o r  ca t ions ,  an ions ,  t , race  met .a l s ,



and  rad iomet r i c  and  s tab le  i so topes .  The  samp les  f rom ins ide

the mine were genera l ly  modern to premodern except  for  samples

co l lec ted  near  the  Dry  Canyon  Fau1 t  (P leasan t  Va l ley  Fau l - t

Sys tem)  .  Th is  showed tha t  the  wa te r  i n  th i s  a rea  may  be

d i f fe ren t .  f rom wate r  easL .  o f  the  fau l t  sys tem.  Th is  wou ld

inc lude wat ,er  encountered in  the Bl  ind canyon seam.

c- A groundwater f  low model was present.ed by t.he Water

Users showing that  the water  in tercept .ed by Co-Op in  t ,he Bl ind

Canyon Seam is  the resul t  o f  the inLercepLion of  the water

table tr ibutary t ,o t ,he lower Blackhawk/Star Point Sandst.one

aqui f  er .  Groundwat ,er  e levat , ions f  rom Co-Op and Plateau

groundwater monj-toring wells completed in the Spring Canyon

Sandstone Member of the Star Point Sand.stone and in t .he Lower

Blackhawk Formation were used t.o prepare Lhe groundwat,er

su r face .  The  in te rcep t  l i ne  be tween  the  f l oo r  o f  the  B l ind

Canyon Seam and the water  tab le in  the Lower Blackhawk/Spr ing

Canyon Sandstone was pro j  ect.ed on an outl  ine of the current

mine layout in t ,he Bl ind Canyon Seam . The intercept between

the coal  seam and the waE,er  tab le co inc ided wi th the locat ions

where groundwat,er f lows into the mine. Evidence wil l  support

that t ,his is the correct model for groundwaLer movement and

resu l tan t  i n f low in to  the  m ine .

d .  P rec i -p i ta t ion  da ta  co l lec ted  f  rom e igh t .

met .eoro logica l  s t .a t  ions in  the are ind icat .es that  cyc l  ic

changes in  prec ip i ta t ion are common and that  the long- term



prec ip i ta t ion t rend is  ne i ther  increas ing nor  decreas ing,  but

rema ins  near l y  cons tan t  . The average of  to ta l  month ly

p r e c i p i t a t i o n  p r i o r  t o  A u g u s t  1 9 8 9  \ M a s  L . 7 5  i n c h e s .

P r e c i p i C a t i o n  s i n c e  A u g u s t  t 9 B 9  h a s  a v e r a g e d  1 . 8 5  a  6 2

r _ n c r e a s e . Thus,  dewat .er ing is  not  a f  unct . ion of  the

prec ip i ta t ion var iab le  as  suggested by Co-op.

e .  A connect ion between prec ip i ta t ion (spr ing runof f )

and spr ing discharge is observed i f  you sequent ial ly compare

the data. r f  average monthly precipi tat ion is compared to

averag'e monthly f lows at,  Big Bear Spring and Li t t1e Bear

Spring (a reasonable control  due to i ts locat ion on the other

side of  the Canyon),  the discharge of both Spri-ngs generat ly

fo l lows changes in  prec ip i ta t ion pr ior  to  i -98S. Co- op

encoun te red  s ign i f i can t  f l ows  o f  wa t .e r  i n  1989  and

cons is tent . ly  thereaf  t .er  .  The ev idence wi l l  show that  af  ter

1989 ,  the  d ischarge  o f  B ig  Bear  Spr ing  d id  no t  fo l Iow changes

in  p rec ip i ta t ion  wh i le  L i t t l e  Bear  Spr ing  con t inued .  to  fo l l ow

precip i ta t ion changes .  Fur t .hermore,  t ,he dat ,a wi l l  show t ,hat .

Big Bear  Spr ing d ischarge has decreased by 7LZ s ince 1989

wh i le  p rec ip i ta t ion  has  inc reased  by  5%.  .  The  da ta  tha t  has

become avai lab le s ince the last  renewal  proceeding documents

Lhe impact ,  o f  min ing.

f .  B i rch Spr ing showed near ly  consLant  spr ing f low

dur ing the per iod of  record and only  a very modest  decl ine

f o l l o w i n g  t h e  d e c l i n e  i n  p r e c i p i t a t i o n  i n  1 9 8 5 .  T h e  f l o w
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spike and subsequent  decl ine in  f low occurred.  af ter

groundwater  was in tercepted in  the Bl ind Canyon Seam and af ter

Co-Op d ischarged  mine  wa te r  i n to  Dry  Canyon .  B i rch  Spr ing

d i s c h a r g e  h a s  d e c l i n e d  s i g n i f i c a n t l y  s i n c e  1 9 8 9 ,  a s  c o m p a r e d

t o  f  l o w s  p r i o r  t o  1 9 8 9 ,  w h i l e  p r e c i p i t a t i o n  h a s  i n c r e a s e d  b y

5z  .  The  on ly  known mate r ia l  va r iab le  i s  m in ing  by  co -op .

g .  P r i o r  t o  1 9 8 9 ,  s p r i n g  d i s c h a r g e  a t .  L i t t 1 e  B e a r

Spr ing and Big Bear  Spr ing peaked between Apr i l  and July .

This  is  approx imate ly  2 to  3 months fo l lowing spr ing runof f

and  peak  f  l -ow in  mos t  o f  the  su r face  s t reams.  Fo l low ing  l -989 ,

peak f low at .  L i t t le  Bear  Spr ing has cont inued to fo l low spr ing

runoff while peak f l-ows at Big Bear Spring have been almost,

nonexis tent . .  S ince Co-Op star ted d ischarg ing in to Bear  Creek,

modest ,  peak f lows have occurred in  June or  Ju ly  ( tggZ to

present '  )  .  The peak f  l -ows have been in tercepted by Co-op '  s

min ing  e f  fo r t . s .

h -  Co-Op has  sugges ted .  tha t  f l ows  a t  B ig  Bear  Spr ing

der ive f rom Bear Creek.  The Wat,er  Users have s ince measured.

f  low at  four  locat , ions :  (1)  Bear  Creek-Hunt . ington Creek

conf  luence ;  (z l  be low t ,he panther  Sandstone ;  (3  )  above the

Panther  Sandstone;  and (4)  above the Spr ing Canyon Sand.st ,one.

The data presented f rom these measurement .s  shows a s t ream loss

of  B gpm or  less .  St . ream loss would have t .o  be mainta ined on

the  o rder  o f  a  cons t .an t  100  to  150  gpm to  sus ta in  the  f l ows  a t

B i g  B e a r  S p r i n g .
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i .  S j -nce  Apr i l  o f  1991  Co-Op has  d ischarged .  wa te r  under

the i r  d i scharge  permi t  i n to  Bear  Creek .  D ischarge  leve ls  have

ranged f rom a low of  4s gpm to a h igh of  3  tB gpm. The

averagg repor ted d ischarge has been 1-4L gpm. The repor ted

discharges f rom the mine are very c lose t .o  the same f  lows t .hat

we have lost ,  f rom our  spr ing.

5 -  The Div is ion over looked t .he log ica l  reasoning that ,  a  CHIA

must be inadequat.e i  f  i t .  is based on a probable Hydrologic

consequences ( " pHC'r ) cont,aining inaccurate and insuf f  ic j-ent d.at.a.

Fur t 'hermore,  the Div is ion made no at tempt  t ,o  rat ional ly  resolve the

severa l  co-ex is t ,ent  and opposing theor ies,  and inc luded no

condit ' ions on i ts approval of t .he permit renewal to secure

information designed to resolve once and for the d. ivergenL t,heories

of  water  t . rans i t ,  in  the geologic  area in  quest ion.  Such a

resolut ion is  requi red by l -aw and has yet  t ,o  occur .  The current

PHC lacks suf  f  ic ient  in format  ion to d.etermine actual  impact .s  and

the need f  or  adj  ustment .s  ,  and is  based on t .heor ies that  are now

out 'dated and preempted by new theor ies posLulated by Co-Op,s own

exper t  before the Div is ion.  This  being the case,  the Board.  musL

consider  the new informat . ion and the ev id.ence Water  Users wi l l

present - The result,  should be t.he requirement t .hat Co-Op obtain

indepth and revealing hydrologic data to upd.ate and correct the PHC

so t 'hat '  the CHIA may be updated.  Water  Users wi l l  present  ev idence

t 'o  oppose  Co-op '  s  new theor ies ,  and  to  es tab l i sh  the  need  f  o r

addi t ' ional  dat ,a to  update the PHC and CHIA.  Too much has been le f t
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unknown.  This  ev idence wourd add.ress the f  o l lowing:

a  -  A t  the  in fo rma l  con f  e rence ,  Co-Op toLa l l y  changed .

i t s  p r io r  pos i t i on  w i th  respec t  to  hydro log ic  d .a ta  in  the  pHC

and re l - i ed  on  an  en t i re l y  new theory  pos tu la ted  by  the i r  new

expert .  The abandoned t .heory was that  the mj-ne was cont inu ing

to  in te rcep t  many  sma l l  pe rched .  aqu i fe rs ,  ra the r  than  a  ma jo r

source of  groundwat .er .  This  t ,heory f  orms the basis  for  t .he

current  PHC. The new theory re j  ected the perched aqui fer

concept  and is  premised instead upon the not ion t ,hat .  the mine

int 'ercepts and has in t ,ercepted.  a s ingle broad-based.  sandstone

channel that produces and prod.uced the water in the mine.

Despite the fact. that, signif icant. amounLs of water have been

encount 'ered s ince 198 9 ,  th is  t ,heory is  not ,  addressed in  the

PHC because ,  accord ing  to  the  co -op ,  "  the  in i t i a l

hydrogeologic  evaluat . ion in  the PHC did not  speci f ica l ly

address t .he channel  because i t  hadn' t .  been encountered.  at  the

t i m e  i t  h a d  b e e n  w r i t t e n .  "  T e s t i m o n y  o f  C h r i s  H a n s e n ,  H T  I I I .

a t  232.  Fur thermore,  Co-Op now est . imat ,es that .  the amount  of

water  d ischarged b l :  t ,he sandstone channel  is  a susta ined

inf  low of  2 gpm (which was based upon unver i f ied metered dat .a

f rom Co-Op) .  The Water  Users wi l I  present  ev idence d isput ing

t ,h i s  es t ima te  as  we l l  as  t .he  v iab i l - i t y  o f  the  theory  tha t  a

sandstone channel has prod.uced the wat.er encountered by mining

t .o  da te  (up  to  110  gpm)  .

b-  The current  PHC descr ibes t .he st rat . igraphic  sequence
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i n  the  m in ing  a rea  as  a  "g rea t  th i ckness  o f  d i scon t inuous

s a n d s t o n e ,  c o a l  ,  a n d  m u d / s i l t s t o n e  u n i t s  .  r '  p H C  a t  2 - 6 .  T h e

pHC a lso  s ta t .es  tha t  "  [d ]  ra inage  o f  wa te r  f rom fau l t s  and

f rac tu res  p roduces  the  la rges t  vo lume o f  wa te r  f l ow ing  in to

t ' he  m ine .  t '  PHC a t  2 -33  .  wh i te  tha t  has  long  been  the  theory

of  t .he Water  Users,  d t  t .he in f  ormal  conf  erence ,  Richard Whi te ,

ano ther  exper t  w i t .ness  ca l led  by  Co-Op,  tes t i f  i ed  tha t  th i s

statement  in  the PHC stat ,ement  was incorrect^  ,  c i t  ing the new

theory that " the largest volume of wat,er f  lowing into the mine

is  f rom the  sands tone  channer .  "  HT r r r .  a t .  260  .

In  order  to  determine t .he v iabi l i ty  of  these inconsis t ,ent ,

new, and sc ient , i f  ica l ly  unsubstant , ia t .ed theor ies,  data must  be

co l lec ted .  I t  i s  no t  i n  the  record  f rom the  DOGM.  Ev idence  w i l l

be present ,ed t .o  est .abl ish the bound.ar j -es of  the recharge area for

the Spr ings ;  where the wat ,er  in tercepted.  by Co-Op,  s  min ing

operat '  ions was dest ,  ined bef  ore i t  was in tercept .ed;  whether  the

I 'sandstone channel"  is  connected t .o  other  sources in  t .he Water

User '  s  recharge area or  otherwise connecLed to the Spr ings;  and

among ot 'her  conceivable hypothesis ,  whet ,her  the "sand.stone channel ' ,

in terrupts or  d ips below the B1ind Canyon Seam, or  as the Div is ion

presumed,  w i thou t  adequa te  ev idence ,  sp i l l s  ou t  i n  a  ' ,  f  l ood  p la in "

l i p  over  the  top  o f  the  seam on ly .  These  f  ac t . s  and  the  sc ien t  i f  i c

basis  therefore represent  new issues for  the Board and must .  be

proper ly  resolved in  t .he de novo hear ing requested by Water  Users.

6 -  Min ing act . iv i t  ies which re -  d  i rect .  or  cont  aminate water
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are in v iol-at  ion of  the Environmental  Protect ic"rn Standa::ds set

fo r th  a t  R545-303  -233  .  120  .  They  a l so  damage  the  hyd ro log i c  ba lance

ou ts i de  t he  pe rm i t  a rea  i n  v i o l a t i on  o f  R645 -301 -750 .  As  was

establ  ished at,  the Inf  ormal-  Conf erence ,  when the Bear Canyon Mine

was f  i rs t .  permi t , ted and dur ing i t .s  ear ly  years ,  i t  was v i r t .ua l ly

dry .  HT I I I .  a t  B.  However ,  as  min ing proceeded to  the nor th ,  and

upgradient into f  he groundwater t .able,  s igni f  icant and cont inuous

flows of water were encountered and continue to be encountered.

t 'oday. In February,  L994, Co-Op was assessed penalLies by DOGM for

fai l ing to take adequate precaut ions to proLect hydraul ic resources

at i ts Big Bear l r { in ing operat. ions. Co-Op has previously been ci ted

f or v iolat , ions of  requirements deal ing with mine openings,

subsidence, runof f containment, wasLe removal , and wat.er

monit .or ing. Though not disclosed to the Board nor t ,he Water Users

at the Tank Seam hearing, Mr.  Tom Munson, senior recl-amation

hydro log is t for  t .he Div is ion,  had prev ious ly  recognized that  Co-Op's

ac t . i ons  had  a  po ten t ia l  e f  fec t  on  B ig  Bear  sp r ing . Munson

Memorandum Lo Pamela Grubaugh-Li t ig ,  dated May !7 ,  1991.  Test imony

a t  the  In fo rma l  Con fe rence  a lso  es tab l i shed  tha t  Co-Op 's  m in ing

operat ions have caused.  contaminat ion,  d iminut ion or  in terrupLion of

Wate r  User ' s  Wate r  R igh ts  recogn ized  by  t .he  S ta te  o f  U tah .  Wat ,e r

Users  w i I l  p resen t .  ev idence  to  show tha t  Co-Op 's  m in ing  opera t ions

have not .  been,  and are not  now being conducted to min imize ef fects

t  o water user '  s st .ate appropr iat  ed wat.er r ight,s . The water

encoun te red  and  in te rcep ted  by  the  Co-op  min ing  e f fo r t s  i s
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hydro logica l ly  connected wi t .h  Big Bear  and Bi rch Spr ings,  and wat ,er

Users  w i l l  p resen t  more  ev idence  to  es tab l i sh  a  v io la t ion  o f  the

Envi ronment 'a l  Protect  ion Standards and in t .er f  erence wi th vested

w a t e r  r i g h t s .

7 -  There are numerous fa lse and inaccurat .e s tatements in  the

PHC, -  the re fo re ,  the  CHIA as  a  maLte r  o f  fac t  and  law fa i l s  to

proper ly  address the actual -  cumulat , ive hydro logic  impacts of

min ing.  At  th is  point ,  in  t . ime,  t .hese issues must .  be resolved by

the Board in a de novo proceeding. water Users have addressed.

t 'hese issues in  deta i l  on pages I  through 2L of  Obj  ect .or ,  s  Jo int

Post Informal Conference Memorandum and. Closing Argument

(aLLached) .  These issues are not  suscept ib le to  bar  by the

doctr ine of  ColLatera l  Est ,oppel  .

B -  In  paragraph 15 of  t .he ord.er ,  t .he Div is ion states that

"B ig  Bear  sp r ing 's  f l ow ra te  has  a lso  recovered ,  f rom a  low o f  76

g - p - m -  i n  m i d - 1 9 9 5  t o  1 4 8  g . p . m .  i n  l a t e  t g g 6 . x  D i v i s i o n  o r d e r  a t

7 I i  15.  The Div is ion ignored unconLrover ted t .est imony Lhat  pr ior

to  Co-op '  s  i n te rcep t ion  o f  wa te r  by  i t s  m in ing  e f  f  o r t s ,  t .he  Wate r

Users had c lose to 3 0 0 gpm emanat ing f  rom Big Bear  .spr ing .  HT I  .

at 3 0 . Furt 'her evidence would be presented to show that since

mining ef  f  or t 's  of  Co-op began to in tercept  and d iver t  water ,  Wat .er

Users wat'er sources have been impacted and have never fu1Iy

recovered -  The only  leg i t imat ,e ly  avai lab le cause f  or  th is  impact

i s  the  m in ing  e f  fo r t , s  o f  Co-op .

The above ev idence is  of  the character  that  t .he Board wi l l

hear ,  and  i s  necessary  in  o rder  fo r  the  Board  to  fa i r l y ,

complete ly ,  and proper ly  ad j  ud icate t .he hydro logic  ef  f  ects  of

min ing in  t 'he B1ind canyon seam in accordance -wi th the law and

L 6



regurat ions governing i t  s der- iberat. ions -

Summary

r r respect ive  o f  t .he past  prob lems wi th  the fu l1  and fa i r

presenta t ion o f  the water  users  pos i t ion  regard. ing t .he cur rent ly

pending Permit '  Renewal-  and the Due process aspects t .hereof ,  much

t ime has passed' .  New and t . ime tested evid.ence is avai lable and the

issues and controversies regard, ing impacts of  mining on t ,he long

held water right,s of wat,er users is read.y to present at a de novo

hearj 'ng '  The legaI d.octr ine of  col lateral  Estoppel is i l lsui te6

and inappl icable to the scenario that,  is currenLly before the

Board '  we wish to present,  out case regarding mining in the Bl ind

canyon seam as we are entit led by law to do. Thank you for your

t ,hought,  review and considerat ion.

DA'ED thi s 7 dlbr -- ?Lr r r -b  
4 /Y_ day o f  December ,  Lgg7.

APPEL & WARLAUMONT NTELSEN & SENIOR

Att .orneys for Cast, Ie Val le
Spec ia l  Serv ice Dis t , r ic t ,

Water Users Associat ion and
Hunt,ington- Cleveland lrrigat.ion Co .

W. HERBERT/ FICHARC

brt.h Emery

L 7



r h e r e b y c e r t , i f y t . h a t o n t h e * < 1 a y o f D e c e m b e r , t g g 7 , I

caused a t rue and.  correct  copy of  t .he foregoing prof fer  of  Water

Users  Per  Reques t .  o f  The  Board  to  be  ma iLed ,  pos tage  p re -pa id ,  to

t.he f ol- lowing :

Wendell Owen
Co-Op Mining Company
P.  O .  Box  LZ4S
Hunt. ington, Utah g4 5 2 g

Car I  E.  K ingston,  Esq.
32L2 South St,at.e St,reet
SaI t .  Lake Ci ty ,  Utah B4l_15

F.  Mark  Hansen,  Ese.
624  N .  300  w .  #200
SaIt  Lake Cit ,y,  Ut,ah g4j_03

Danie l  G.  Moquin ,  Esg.
Assistant At, torney General
Divis ion of  Oi l ,  Gas and Mining
1--594 West, North Temp1e
Salt  Lake City,  ULah B4LL4

G: \whm\cv-new.  evd



EXHIBIT B



IN THE MATTER OF THE REQUEST
FOR AGENCY ACTION AND APPEAL
OF DIVISION DETERMINATION TO
APPROVE SIGNIFICANT REVISION
TO PERMIT TO ALLOW MINING OF
TANK SEAM BY CO-OP MINING
COII{PANY BY PETITIONERS NORTH
E},TERY WATER USERS ASSOCIATION,
HUNTTNGTON-CLEVELAND
TRRTGATION COMPANY, AND CASTLE
VALLEY SPECTAL SERVICES
DISTRTCT, CARBON COUNTY, UTAH

BEFORE THE BOARD OF OIL, GAS AND MINTNG
DEPARTMENT OF NATTJRAL RESOURCES

STATE OF UTAH

- - -ooooo-- -

f3

ORDER

DOCKET NO. 94-027

C A U S E  N O .  A C T / 0 1 5 / O 2 5

ooooo-- -

Pursuant to the Appeal of  the Divis ion Determinat ion to

Approve the Signi f icant Revision of  Permit  to Al low Mining of  the

Tank Seam by Co-Op Mining Company By Petit ioners North Emery

Water Users Associat ion, Hunt ington-Cleveland Irr igat ion Company,

and Cast le  Va l ley  Spec ia l  Serv ices Dis t r ic t ,  th is  cause came on

f or hear ing before the Board of  OiI ,  Gas & Mining ( the I 'Board'r  )  ,

Department of Natural Resources, State of Utah, ol1 Tuesday,

October 25, L994 and Thursday, November \7 ,  L994 in the Boardroom

of  the Div is ion o f  o i l ,  Gas & Min ing ( the "Div is ionf r  )  ,  3  Tr iad

Center ,  Su i te  52O,  355 West  Nor th  Temple,  SaI t  Lake Ci ty ,  Utah.

The fol lowing Board members were present and part ic ipated in

the hearing and the Boardrs decis ion herein:

David D. Laur iski ,  Chairman
Jay L. Christensen
Judy F. Lever
Thomas B. Faddies
Raymond Murray
Kent G. Str ingham



Board Member Elise Erler participated in the hearing, but

did not part ic ipate in the Board's decis ion in this matter.

The Board was represented by John W. Andrews, Esq. and the

Divis ion was represented by Thomas A. Mitchel l ,  Esq.,  both

Assistant Attorneys General for the State of Utah.

Petit ioners North Emery Water Users Association and

Huntington-Cleveland Irrigation Company were represented by

J. Craig Smith,  EsQ[.  ,  of  the law f i rm of Nielsen & Senior,

Sal t  Lake City.  Pet i t ioner Cast le Val ley Special  Service

Distr ict  $tas represented by Jef f rey W. Appel ,  EsQ[.  ,  of  the law

f irm of Appel and Mattson, SaIt  Lake City.  Respondent Co-op

Mining Company vtas represented by CarI  E. Kingston, Esq .  ,  and

F .  Mark  Hansen ,  Esg . ,  bo th  o f  Sa l t  Lake  C i t y .

NOW THEREFORE, the Board, having considered the pleadings

f i led  by  the par t ies ,  the tes t imony o f  the wi tnesses,  and the

exhibi ts presented at said hearing, and being ful ly advised in

the premises, now enters the fol lowing Findings of  Fact,

Conclusions of  Law, and Order.

FTNDINGS OF FACT

A. Introduct ion.

1.  The pet i t ioners in this proceeding are appeal ing the

determinat ion of  the Divis ion of  oi l ,  Gas & Mining ( the

ItDivisiontr ) to grant Co-op Mining Company ( "Co-Optt ) a signif icant

revis ion to i ts mining permit  under the Utah Coal Mining and

Reclamation Act,  Utah Code Ann. g 40-10-1- et  seq.



2. The signi f icant revis ion to Co-Op's mining permit  woul-d

allow Co-op to mine a coal seam known as the Tank Seam within

Co-Op's existing Bear Canyon Mine in Emery County, Utah. The

Tank Seam is located approxinately two hundred vertical feet

above co-op's exist ing coal  mining operat ions, which are

currently being conducted in the Blind Canyon coal seam in the

Bear Canyon mine.

3 . Petit ioners North Emery Water Users Association,

Hunt ington-Cleveland frr igat ion Company and Cast1e Val ley Special

Services Distr ict  (col lect ively the rrWater Usersrr  )  are engaged in

the col lect ion and distr ibut ion of  cul inary and i rr igat ion water

to users in the general  v ic ini ty of  the Bear Canyon mine.

4 .  The Water  Users  genera l ly  contend that  Co-Op's  ex is t ing

and proposed rnining operat ions have negat ively af fected the

guant i ty and qual i ty of  water f low from two spr ings, Birch

Springs and Big Bear Springs. Birch Spring is managed by and

provides water for the water systems of pet i t ioners Hunt ington*

Cleveland Irrigation Company and North Emery Water Users.

Eearing Transcr ipt  (hereinafter c i ted as rrT. _.  
, ,  )  at  40 .  Big

Bear Spring is managed by and provides water for the water system

of  pet i t ioner  Cast le  Va l ley  Spec ia l  Serv ice Dis t r ic t .  T .  74-?6.

5. The Divis ion approved Co-Opts Appl icat ion for a

Signif icant Revision to permit mining in the Tank Seam by a

decision and accompanying Technical  Analysis dated JuIy 2L, L994 "

6.  The Water Users t inely appealed the Divis ion decis ion

on August 22 , L994 , and requested that the Board of Oil, Gas &



Mining ( the t tBoardrr)  ei ther reverse the Divis ion's approval  ot ,

in the alternative, require Co-Op to provide replacement water

suppl ies to the Water Users at  Co-Opts sole expense.

7 . The Board conducted an extensive formal evidentiary

hearing in this matter on October 25, L994 and November L7 , L994 |

and additionally considered post-hearing memoranda fi led by the

par t i es .

8. At the evidentiary hearing, the Water Users presented

testimony by certain of its employees and officers concerning the

history and development of  Birch and Big Bear Springs, and

histor ic f low rates of  the spr ings. The Water Users also

presented expert testirnony by Mr. Bryce Montgomery, a consulting

geolog is t ,  about  the a l leged impacts  o f  Co-Op's  min ing act iv i t ies

on the guant i ty and qual i ty of  f lows from the spr ings, and the

geologic mechanisms by which such impacts might occur.

9. Co-Op presented evidence in rebuttal by its expert

consultants that all water encountered within the Bear Canyon

mine was for a var iety of  reasons hydrological ly separate from

Big Bear and Birch Springs. Co-Op's experts also test i f ied that

the Tank Seam, the area which it sought to mine pursuant to its

appl icat ion for a Signi f icant Permit  Revision, was essent ial ly

dry and not in any way l inked to the disputed aquifer(s).

10. The Divis ion also presented test imony by Divis ion

hydrologist Tom Munson and Division permit supervisor Darron

Haddock concerning Co-Op's appl icat ion and associated hydrologic

s tud ies .



I

a

11 ' The Bear canyon Mine is located near the eastern margin
of the wasatch prateau coar Field in Bear creek canyon , a
tributary to Huntington canyon, in Emery county, utah. Exhibit
Dt B'  1-2'  rn the Bear canyon mine, coar is currentry removed
from two generalry horizontar seams within the Blaekhawk
Formation, the Blind canyon seam and the Hiawatha seam. rd. at
p '  2 -4 '  co-op began operat ions a t  the mine in  lgg l - .  T .  16g.

L2 ' The Tank seam, which co-op seeks to mine pursuant to
the d isputed app l ica t ion for  s ign i f icant  permi t  Rev is ion,  is  a lso
rocated within the Blackhawk format ion ,  zzo to zso vert ical  feet
above the B l ind Canyon seam.  fd .  a t  p ,  2_6.

13 -  rn  the v ic in i ty  o f  the Bear  canyon mine,  the
stratigraphic sequence from the surface downward incrudes the
North Horn Formation, the Pr ice River Formation, the cast legate
sandstone, the Brackhawk Formation, the star point  sandstone, and
the Mancos Shale .  Exb ib i t  C,  Tab1e Z_4.

1-4 '  rn the vic ini ty of  the mine, groundwater is contained
within the star Point  sandstone. The star point  sandstone is
composed of three separate members: the upper member is the
spring canyon member, the middre member is the storrs member; and
the l0wer member is the panther member.  T.  105-106.

15'  Birch spr ings is located on the east s ide of  Highway 31
in Huntington canyon between Bear canyon and Trail canyon.
Exhibi t  1 ;  T '  39. Big Bear spr ing is Located on the north side
of Bear canyon approximatery one harf  mi le f rom co-oprs mine

B .



portal  into the Bl ind Canyon seam. T. 77-?8. Neither spr ingr is

located within the perrni t  area. Exhibi t  e,  p.  2-9.

16. The two springs both issue from the Panther member of

the Star Point sandstone where it contacts the Mancos shale. The

Mancos shale is impervious to water and acts as a floor to hold

the groundwater above it in overlying formations. T. 105.

C.  D isputed Hydro log ic  Issues.

L7. Pet i t ioners cal led as an expert  wi tness Mr.  S. Bryce

Montgomery, a consult ing professional geologist ,  wi th experience

in  groundwater  hydro logy.  T .  99-100.

18. Mr.  Montgomery's basic theory of  the hydrology of  the

area stas based upon the concept of  a regional aqui f  er.  The base

of this aqui fer is the level  at  which the Panther member of  the

Star Point  sandstone contacts the impermeable Mancos shal-e.  I t

is at  th is level  that Birch and Big Bear Springs issue forth.  T.

106. Mr.  Montgomery test i f ied that the aguifer has a

potentiometric surface (the level below which the aquifer is

fully saturated) that slopes upward to the north toward Gentry

Mountain.  f .  106. As the potent iometr ic surface slopes upward

to the north, Mr. Montgomery posited that it reached up into the

Blackhawk formation which contains the coal beds, and where it is

intercepted by coal  mining. T.  106.

19. Mr. Montgomery testif ied that groundwater in this

aguifer f lows not only laterally through the pervious sandstone

beds, but also vertically downward through the strata by means of

ex tens ive fau l t ing  in  the area.  T .  1O6-LO7.  B i rch and B ig  Bear



Springs, along with the Co-Op mine, are located between two large

faults known as the Pleasant Vatley Fault and the Bear Canyon

fau l t .  T .  LOT i  Exh ib i t  g .

20. Mr.  Montgomery's conclusion about the ef fects of

Co-Op's nining was that the north port ion of  Co-Op's mining in

the Blind Canyon seam had intercepted the potentiometric surface

of the regional aguif er. He testif ied that r.rater that would

normally f low in its natural course down through the bedding and

the fracture system to discharge naturally from the subject

spr ings was instead being intercepted by coal  mining and conveyed

out of  the groundwater system. T. L22, 1{1.  This would in turn

reduce the amount of water in storage for the springs, and

negat ively af fect  their  f low for many years.  T .  L22.

21,.  Mr,  Montgomery also test i f ied about what he considered

to be anomalous f lows from the subject spr ings caused by Co-op's

al leged dumping of surplus water in the south end of the mine,

demonstrating a l inkage between the mine workings and the

spr ings. T.  L47-148. Mr.  Montgomery test i f ied that th is water

carr ied or picked up calc ium sul fate,  resul t ing in the anomalous

Ievels of  calc ium and sul fates shown for 1991 by Exhibi t  18.

T .  1 {9 .

22. Co-Op cal led as expert  wi tnesses Mr.  John D. Garr and

l{r .  Richard B. White,  respect ively a consult ing geologist  and a

consult ing hydrologist  wi th Earthfax Engineering ("Earthfaxrt)  .

Earthfax was hired by Co-Op to revise the hydrologic

characterization of the Bear Canyon mine and the Statement of



Probable  Hydro log ic  Conseguences ( "PHC")  for  the mine.  T .  2Oo.

23. Earthfaxrs act iv i t ies included the dr i t l ing of  four in-

mine monitoring wells downnard from the Blind Canyon seam to the

Mancos shale, with hydrologic testing of each of the three

menbers of  the Star Point  sandstone. T. 201.

24. Mr. Garr disputed Mr. Montgomeryts testimony concerning

the existence of a regional aqui fer,  test i fy ing that more si te-

spec i f ic  data  led h in  to  reach a  d i f fe rent  conc lus ion.  T .  2O2.

25. Mr.  Garr test i f ied that there are three separate

aquifers below the mine, each with a separate piezometr ic surface

and each separated and confined by shale interbedding within the

Star  Po in t  sandstone.  T .  208-209.  He conc luded that  the

conf inement of  the aquifers,  part icular ly in the northernmost

dr i l l  hole,  suggested that the recharge for the aquifers

supplying the spr ings is mi les to the north at  a higher

e leva t i on ,  r a the r  t han  i n  t he  Co -Op  a rea .  T .2A9 r  ZLL '  26L r  288 -

2f'9 .

25. Mr.  White test i f ied that the recharge area was far to

the north of the mine in a trshatter zonett of fractured strata

where water there woul-d percolate easily downward into the Star

Point  sandstone. T. 3LZ. The signi f icance of th is zone was that

the recharge area for Big Bear and Birch springs in the Star

Point sandstone would be lower than the mine, and not subject to

b e i n g  a f f e c t e d  b y  i t .  r ,  3 L z - 3 1 3 ,  3 2 2 - 3 2 6 ,  3 3 9 - 3 4 0 '

27.  Both Mr.  Garr  and Mr.  Whi te concluded that

being intercepted by rnining in the Bl ind Canyon seam

any
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water
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confined aquifer within the uppermost Spring Canyon member of the

Star Point sandstone, which due to the confinement of the

aquifers is separate from the source of the springs. Exhibit et

P .  2 -331  T .  25L ,  255 -256 ;  2a4 ,  288 -289 .  They  tes t i f i ed  tha t

because the Panther member, which is the source of water to both

Birch and Big Bear springs, is hydrologically disconnected from

the Spring Canyon member, dny aquifer in that member encountered

whi le  min ing would  not  a f fec t  spr ing f low.  T .  358-3591 362.

28. Both Mr.  Garr and Mr. White test i f ied that water being

encountered in the Blind Canyon seam generally represented

perched aquifers, rather than the interception of the regional

aquifer posi ted by Mr.  Montgomery. T.  223, 285. Relying on a

United States Geologic Survey report  concerning mine dewater ing

in the area, Mr.  Garr test i f ied that the rate of  natural  downward

f low into the regional aqui fer is unl ikely to be af fected by the

intercept ion of  perched aquifers.  T .  223.

29 .  Mr.  Garr and Mr. White test i f ied that the locat ion of

the Bl ind Canyon faul t  was highly s igni f icant to the issue of

whether Co-Op's rnining in the Bl ind Canyon seam is af fect ing the

f low of Birch Springs. Birch Springs is actual ly 800 feet to the

west of  the Bl ind Canyon faul t ,  so the faul t  l ies between the

mine and the spr ings.  T .  118,  2L2,  293-294.  Mr .  Garr  tes t i f ied

that if groundwater were moving from the mine into the fault

(which l ies between the mine and Birch Springs) the water would

either be stopped by the fault or the fault would act as a

conduit  for the water to emerge at the surface- T. 2L3, 266"



I t

Because no spring exists where the Blind Canyon fault intersects

the surface, Mr. Garr concluded that there was no connection

between groundwater encountered in the mine and Birch Springs.

T .  213 .  266 -267 .

D. Hydrologic Effect  of  Mining In The Tank Seam.

30. There riras substantial legal dispute between Co-Op and

the Water Users concerning the scope of the Board's review of the

probable hydrologic consequences of nining. Co-Op argued that

the only factual issue that the Board should consider was whether

mining in the Tank Seam would cause material damage to the

hydrologic balance. The Water Users argued that the Signi f icant

Permit  Revision would a1low the Bear Canyon mine to remain in

operat ion, and would al low mine dewater ing to cont inue. They

contended the Board is therefore required to consider the

possible hydrologic impact of  al l  mining in the Bear Canyon mine

at this t ime, rather than the impact only of  mining the Tank

Seam.

31. As more ful ly set forth in the succeeding paragraphs,

the Board finds that, based upon the evidence, Co-op's proposed

nining in the Tank Seam wiI I  not cause mater ial  damage to the

hydrologic balance.

32. The Water Userrs expert Mr. Montgomery admitted that no

appreciable groundnrater exists in the Tank Seam, and that the

potentiometric surface of the principal aguifer was below the

Tank Seam. T .  LL2, L23-L25, L62. This test imony was

corroborated by Co-Op's witness Mr.  Garr,  who test i f ied that any

t-o



aquifer was wel l  below the Tank Seam. T. 265.

33. Mr. Montgomery incorrectly assumed that there would be

an internal ramping system within the mine between the Tank Searn

and the area of the B1ind Canyon seam presently being mined.

T. 113, L62. This assumption led Mr.  Montgomery to conclude that

the interval between the Tank Seam and the Blind Canyon Seam

would be affected. T.  113. Mr.  Montgomery also posi ted that

contaminants deposited within the mine workings in the Tank Seam,

and outside from road salt, would be conveyed downward to the

base of the hydrologic system over t ime.

34. fn fact ,  Co-Op wi l l  t ransport  coal  f rom the Tank Seam

by means of a separate portal ,  and then into a vert ical  shaft

back into the Bt ind Canyon seam to Co-op's exist ing conveyor

system.  T.  L?4-L?6.  Th is  shaf t  in tersects  the south  area o f

Co-Op 's  m ine  work ings ,  i n  an  a rea  tha t  i s  en t i re l y  d ry .  T .  175 .

The area under ly ing the access road is  a lso dry .  T .  L75.  Th is

shaft encounters no water seepage anywhere in the hole between

the Tank Seam and the Bl ind Canyon seam. T. 274.

35. Mr.  Montgomery also test i f ied that the removal of  coal

from the Tank Seam would eventually cause the collapse of

over ly ing beds, increasing jo int ing and fractur ing and further ing

the conveyance of water and potential contaminants downward.

T .  113 .

35. Mr.  Montgomery addit ional ly test i f ied that,  a l though

the Tank Seam was above the regional aguifer, i t might encounter

small perched aquifers, and interrupt the f tow downvrard of water

l- l_
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contained in those aquifers through fractures, thereby reducing

supply to the regional agui fer.  T.  L21-130r L62-163.

37. The Board notes the inconsistency between

Mr. Montgomery's test imony that nining would eventual ly cause

additional fracturing, thus increasing downward flows, with his

testimony that mining would l imit downward flows.

38. Co-Opts witnesses presented evidence rebutt ing Mr.

Montgornery's testimony that rnining within the Tank Seam coul-d

have negative hydrologic effects. In order to test whether water

existed within the Tank Seam, Co-Op conducted a testing program

involving the dr i l l ing of  eight holes upward from the Bl ind

Canyon seam into the Tank Seam at var ious locat ions. T.  L7L,

L79.  A1I  but  one o f  these dr i l l  ho les  was essent ia l ly  dry ,

al though one hol-e encountered f lows of approximately a hal f

ga l lon per  minute .  T .  L72,  283.  S imi lar ly ,  the e ight  foot

diameter bore hole between the two levels was also dry.  T .  283 "

39. Because there is l i t t le water in the Tank Seam, there

is l i t t1e possibi l i ty that any contaminants could be carr ied

downward from the Tank Seam into the aguifers supplying the Water

Users t  spr ings.  T .  285-28?,  3{ { .  There is  no s ign i f icant

recharge to the aquifers coming from the ridge above the mine

because it is very narrow and has l i tt le f lat surface to catch

runo f f .  T .  zLL ,  220 -222 .

40. In sunmary, the evidence establ ishes that:

(a) the Tank Seam is essent ial ly dry;

L2



(b) the Tank Seam is weII  above the I ' regional  agui fer"

theorized by the Water Usersl

(c) no direct connection between any water that might

in the future be located in the Tank Seam and the

ostensible regional agui fer has been establ ished;

(d) the surface above the seam has l irnited recharge

potential, further reducing the risk of

contaminants being conducted downward-

4L. Based upon this evidence, the Board f inds that mining

in the Tank Seam wi l l  not cause mater ial  damage to the hydrologic

balance, ei ther through reduct ion in supply or contaminat ion.

Co-Op has sat isf ied i ts burden of proof on this issue.

E.  Hydro log ic  Ef fec t  o f  Min ing fn  the B l ind Canvon Seam.

42. Because the part ies devoted a substant ial  port ion of

their  evidence to the hydrologic ef fects of  mining in the Bl ind

Canyon seam, the Board feels obl igated to make f indings of  fact

concerning this issue.

43. The Board is faced with two di f fer ing expert  models of

the e f fec t  o f  n in ing in  the B l ind Canyon seam on aqu i fer (s ) .  The

Water Users t  expert ,  Mr.  Montgomery, test i f ied to the existence

of a regional agui fer wi th a potent iometr ic surface sloping from

north to south, with Big Bear and Birch Springs exit ing from the

aquifer at the contact of the Star Point Sandstone -

Mr. Montgomery theorized that the northern portions of Co-Op's

mine workings had intersected the potent iometr ic surface, and

that the removal of substantial guantit ies of this water through

l -3



mine dewatering had reduced current and future supplies to the

Water Users,  spr ings.

44. Co-Op's experts Messrs.  Garr and White instead

theorized separate aguifers in the Star Point sandstone rather

than a single regional aqui fer.  They rel ied upon dr i l l ing in the

mine that had established the existence of shale tongues

interl ineated between the three members of the Star Point

sandstone. They test i f ied that these shale tongues were

general ly impervious, and created essent ial ly separate aquifers

with separate potent iometr ic surfaces in each of the three

sandstone members. Because the two disputed springs were

suppl ied only f rom the lowest member,  the Panther,  any

intersect ion between nining and the potent iometr ic surface of the

separate aquifer in the upper Spring Canyon member would not

a f fec t  spr ing f low.

45. Whi le the Board recognizes that the evidence before i t

on this issue is not as clear as that concerning mining in the

Tank Seam, i t  is  ul t imately convinced that Co-op/s hydrologic

model is more convincing. As more ful ly set forth below, the

Board bel ieves that Co-Op's model is l inked more closely to local

condit ions, and is supported by radiologic and chemical  analyses

establ ishing dissimi lar i t ies between mine waters and waters

emanating from the two springs.

46. In preparing the PHC, Earthfax conducted tr i t ium

testing of waters encountered in the mine and flows from the two

springs. Tr i t iun is an isotope of hydrogen that was released
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into the earthts atmosphere during open-air nuclear testing in

the 195Os and 196Os. Tr i t ium test ing can be used to determine

the rtagerr of water, because water that has been underground since

before the nuclear era wi l l  have only smal l  amounts of  t r i t ium,

whi le new water exposed to fal lout wi l l  have higher levels.

T .  287  -288 .

47. Tr i t iun test ing of  water encountered in the mine showed

that it r iras rroldrr water with low concentrations of tr it ium, while

water from Big Bear Spring had trit iurn concentrations

approxirnately ten t imes greater .  T.  247, T. 2 88 .  This data

indicates that Big Bear spr ing has a source di f ferent f rom the

water encountered by Co-Op in the B1ind Canyon seam. T. 288"

White Mr.  Montgomery speculated that higher t r i t ium levels in Biq

Bear Spring could be caused by water seeping across surface

formations pr ior to being tested, the Board does not f ind this

test imony convincing.

48. Tr i t ium test ing did not rule out s i rni lar i ty between the

*in" water and waters tested from Birch Spring, ds both waters

were found to be | to ldtr  water.  T .  247 -248 .  However,  chemical

analysis of the mine water and water from the Birch Springs

showed chemical  dissimi lar i t ies between the two waters,

par t icu lar ly  in  the area o f  su l fa te  content .  T .  29o,  299-300,

30{-306; Exhibi t  C, p.  2-L9. The Water Users countered that

higher levels of  sul fates could be the resul t  of  spr ing'water

be ing a f fec ted by sur face minera l iza t ion.

49. The Board also concludes that the evidence l inking
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decl ines in f lows at the two spr ings to act iv i t ies in the mine

rather than the extensive drought Utah has suffered in recent

years was unconvincing. For example, the Board notes that the

Water Users'  wi tness DarreI I  Leamaster,  a c iv i l  engineer and

Distr ict  Manager of  pet i t ioner Cast le Valtey,  acknowledged that

high f lows of up to 23A-24O gal lons per minute from Big Bear

Spring in the 1983-1984 t ime per iod were l inked to wet weather at

the  t ime .  T .?9 ,  97 .  S in i l a r l y ,  Exh ib i t  L5 ,  re l i ed  upon  by  the

Water Users, appears to show a response in f low from Big Bear

spr ing to  h igh prec ip i ta t ion in  the ear ly  1980s.  For  B i rch

Springs, actual  f low data was l imited to several  years '  See

Exhibi t  LGi T. 338. Test imony about higher f lows when the spr ing

was reworked may lack relevance, s ince the test imony concerned

the  h igh  wa te r  yea rs  o f  l - 983 -84 .  T .  58 .

50.  Test imony by the Water  Users t  w i tnesses a lso focused on

anomalous f lows in Big Bear Spring in LggL, coupled with spikes

in  su l fa tes  and ca lc ium concent ra t ions.  Exh ib i t  18;  T .  L47-148.

Co-Op's witness Mr.  White disputed any causal connect ion between

act iv i t ies in the mine and these f lows. T .  327 .  The Board does

not bel ieve that ei ther s ide,s evidence on this issue is

d ispos i t ive .

51. The Water Users at tempted, over object ion by Co-Op, to

present Li t t le Bear Springs as a | tcontrol .  r r  L i t t le Bear Springs

is located across Huntington Canyon from the two subject springs

and the Bear Canyon Mine, and so could not be af fected by mining

activity. The Water Users argued that, although part of the same
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regional aqui fer,  i t  d id not show the same decl ine in f low as Big

Bear and Birch Springs, and so was probative of whether f lows

from the latter two springs had been affected by mining. The

Board is convinced by Co-Oprs expert testimony that the regional

aquifer system in the mine area is complex, and that the

hydrology of springs in the area is sufficiently different that

they are general ly not analogous. T.  208, 2L5-2L6. The Board

a lso notes that  even the U.S.G.S.  repor t  re l ied upon by

Mr. Montgomery cautions against comparisons between springs in

the area due to  d i f fe r ing geo logy.  T .  2L6.  Accord ing ly ,  the

Board f inds that Li t t le Bear Spring is not useful  as a control  in

th is  mat ter .

5 2 . In summary, the evidence establ ishes that:

(a)  Tr i t ium analys is  es tab l ishes that  B ig  Bear  spr ing

and water encountered by Co-Op during rnining are

not of  the same age, and thus hydrological ly

d is t inc t ;

(b) chemical  analysis supports,  al though i t  a lone does

not conclusively establ ish, the conclusion that

Birch spr ing and the mine water are hydrologieal ly

d is t inc t ;

(c)  the existence of the Bl ind Canyon faul t  between

the mine and Birch spring would preclude waters

encountered in the mine from reaching Birch

spr i rg ;
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(d) Co-Op's more- local ized hydrologic model supports

the conclusion waters encountered in the Bear

Canyon mine from perched aquifers and/or the

Spring Canyon member of the Star Point sandstone

are hydrological ly dist inct  f rom the spr ings,

which issue from the Panther member of the Star

Point  sandstone.

53. The Board therefore f inds that based upon the evidence

before i t ,  Co-Op's nining of  the Bt ind Canyon seam is not l ikely

to cause mater ial  damage to the hydrologic balance in the mine

area ,  and is not l in lced to decl  j -nes ,  i f  any, in spr ing f  lows f  rom

Big Bear and Birch Springs.

1 , .

burden of

( a )

( b )

( c )

CONCLUSIONS OF LAW

Pursuan t  t o  U tah  Code  Ann .  S  4O-10 -LL (2 ) ,  Co -Op  has  the

af f i rnat ive ly  demonst ra t ing the fo l lowing:

that the permit  appl icat ion is accurate and

complete, and that all statutory and regulatory

reguirernents have been complied with;

that reclamation can be completed as required by

law and the proposed reclamation plan; and

that the assessment of the probable cumulative

impact of  at ]  ant ic ipated mining in the area on

the hydrologic balance has been made by the

Divis ion, and the proposed operat ion of  the same

has been designed to prevent material damagre to

1 B



the hydrologic balance outside the permit

a rga .

2 .  The feas ib i l i ty

Co-Op's  rec lamat ion p lan,

S  4o -1o -11 (2 )  ( b ) ,  has  no t

is not an issue here.

of reclamation and the adequacY of

a reguired showing under Utah Code Ann.

been challenged in this proceeding, and

3. The Board concludes that the perni t  appl icat ion was in

fact complete, and that the requirements of the Utah Coal Mining

and Reclamation Act and associated regulat ions have been compl ied

with.  The Water Users argue that the permit  appl icat ion is

incomplete,  and not in compl iance with law, because the document

incorporat ing the Divis ion's determinat ion of  Probable Hydrologic

Consequences a l leged ly  does not  inc lude base l ine data .  Utah Code

Ann .  $  40 -10 -10 (21  ( c )  requ i res  a  D iv i s ion  de te rm ina t i on  o f  t he

probable hydrologic consequences of nining operat ions. Such a

determinat ion nas in f  act  made and approved by the Divis j -on. See

Bxhibi t  c.  The Water Users contend that Co-op's permit

app l ica t ion does not  conp ly  w i th  D iv is ion RuIe R545-3 OL-724 ,

which reguires basel ine informat ion concerning groundwater

hydrology, because Table 2-5 of  the PHC indicates that f low rates

for the subject spr ings were not measured at the incept ion of

rnining. The Board is convinced that th is omission is harmless "

The Cumulat ive Hydrologic fmpact Assessment (Exhibi t  D) for the

proposed Signi f icant Permit  Revision contains the exact basel ine

information for the flow from these springs that the Water Users

c la im is  absent .  Exh ib i t  D,  p .  2-L?r  Appendix  D.  The absence o f
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this information frorn one table in the PHC when it is present in

another portion of the permit application package is not

s ign i f i can t .  U tah  Code  Ann .  S  40 -10 -11 (2 ) (a )  has  been  sa t i s f i ed .

4.  At the hearing in this matter,  the part ies disputed

whether the possibte effects of nining in the Blind Canyon seam

should have been considered by the Division in ruling upon the

Signi f icant Permit  Revision appl icat ion. Co-Op's appl icat ion for

Signif icant Permit Revision involved only a proposal to rnine the

Tank Seam. Co-Oprs current operat ions in the Bl ind Canyon seam

are authorized under the terms of Co-Opts existing permit, which

has not been chal lenged in this proceeding. The pr incipal  issue

of law before the Board is whether possible negative hydrologic

impacts of  operat ions in the Bl ind Canyon seam should be

considered here, or whether only impacts f rom nining in the Tank

Seam may be considered.

5 .  I f  on ly  the sub jec t  mat ter  o f  the S ign i f icant  Permi t

Revision appl icat ion is to be considered, i t  is  c lear that Co-Op

has met its burden of demonstrating that material damage to the

hydrologic balance wil l  not occur from mining in the Tank Seam-

The great weight of the evidence showed that the Tank Seam was

well above the regional aquifer theorized by the Water Users,

that i t  was essent ial ly dry,  and that any ef fect  that such nining

would have by either limiting the downward flow of water or

allowing contaminants into the hydrologic system was purely

speculat ive.

6.  One signi f icant fact  is that even i f  the Board were to
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deny Co-Opts appl icat ion for a Signi f icant Permit  Revision,

nining could continue in the Blind Canyon seam under Co-Op's

existing permit. The Board therefore does not believe that it is

relevant to consider the hydrologic impacts of existing mining in

the permit area. Nonetheless, because the bulk of the evidence

presented by the parties focused on cumulative inpacts of all

n ining, the Board has made factual  f indings on this issue. The

Board has found that the factual evidence does not support the

conclusion that the conti-nuation of Co-Op' s previously authori zed

operat ions in the Bear Canyon mine wi l l  cause mater ial  damage to

the hydrologic balance.

7. Co-Op presented a hydrologic model that appears to the

Board to better descr ibe local  condit ions than the model

presented by the Water Users.  Radiologic and chemical  analysis

appears to di f ferent iate water found in the mine from water at

Big Bear and Birch Springs. The Board sinply has not heard

convincing evidence that decl ines in f lows at the two spr ings

have resulted from mine dewatering instead of the drought

conditions of recent years. The Board therefore concludes that

the regu i rernents  o f  Utah Code Ann.  S 40-10-11(2)  (c )  concern ing

mater ial  damage to the hydrologic balance have been sat isf ied.

8.  At the hearing, the Board took under advisement Co-Op's

motion to exclude evidence of damage to the Water Users' springs

that took place pr ior to LggLl the date when Co-Op's mining

permit for the Bear Canyon mine was last approved. Co-op argued

that the Water Users were collaterally estopped from raising
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issues that had been raised and readjudicated before the Board

and Divis ion in the 1991 proceeding. The Board has chosen to

consider all evidence before it concerning alleged damage to the

Water Userst  spr ings, and accordingly denies Co-Op's mot ion.

9 . The water replacement reguirements of 3 O [J. S . C. S 13 o9a

are not applicable under the circumstances. That statute, which

was enacted as part  of  the Federal  Energy Pol icy Aet of  L992,

reguires the operators of underground mines to replace promptly

any water supplies adversely impacted by underground rnining

operations. The Water Users have failed to prove to the Board as

a factual matter that either the quantity or quality of their

water has been adversely impacted by mining at the Bear Canyon

mine, so the statute may not be appl ied to Co-op here.

LO. In addit ion, the Board does not bel ieve that a permit

revis ion appeal such as this one is the proper forum for rais ing

the federal statutory water replacement requirement. The Utah

Iegislature has yet to incorporate the water replacement

reguirement for underground mines into the Utah Coal Mining and

Reclamation Act.  See Utah Code Ann. S 4O-10-L et  seg. The Board

quest ions whether i t  has jur isdict ion under the Utah act to

require water replacement pursuant to 3 O U. S .  C. S l -3 09a. This

proceeding for review of a Divis ion permit  decis ion sinply is not

the proper forum for the Water Users' water replacement claims.

11. The Board finds that, under the circumstances set forth

above, no at torneys fees, costs,  or expenses should be awarded in

th i s  p roceed ing  pu rsuan t  t o  U tah  Code  Ann .  S  4O- l -O-22 (3 ) (e ) "
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ORDER

IT fS THEREFORE ORDERED that Peti t ioners' appeal is denied,

and the Div is ion 's  act ion approv ing Co-Op's Appl icat ion for  a

Signi f icant  Permi t  Revis ion is  upheld.  No costs,  expenses or

at torneyts fees are awarded.

ISSUED & SIGNED this 13th day of June , L995.

STATE OF UTAH
BOARD OF OrL, GAS & MINING

Approved as to Form:

Dave D.  Laur isk i
Cha irman

John /1{ . Andreds
Assistant Attorney General
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